
 

March 26, 2019 
 
The Honorable Preston Rutledge 
Assistant Secretary 
Employee Benefits Security Administration 
U.S. Department of Labor 
Room S-2524 
200 Constitution Avenue, N.W. 
Washington, DC 20210 
 
Dear Assistant Secretary Rutledge: 
 
In late February, members of the National Association of Professional Employer Organizations (NAPEO) 
began notifying the Association that they were receiving Notices of Rejection (NOR) from the Department 
of Labor (DOL) regarding their 2016 Form 5500 filings. Those professional employer organizations (PEOs) 
that received an NOR had either redacted their participating employer information or filed it with the DOL 
under separate cover. PEOs took this action, in part, because DOL publishes the Form 5500 on a publicly 
accessible website, and publishing a list of PEO participating employer is tantamount to publishing a PEO’s 
client list online. 
 
On behalf of the members of NAPEO1, I am writing to urge that DOL allow multiple employer plans 
(including plans sponsored by bona fide PEOs) the option of separately submitting their lists of participating 
employers, and estimates of the percentage of total contributions, from their Form 5500 filing in a manner 
that keeps such information regarding their participating employers confidential. In the interim, I would ask 
that you pause the 45 day deadline in which a PEO has to respond to an NOR until this matter can be 
settled and a method can be adopted that protects the confidential client information submitted with a 
Form 5500. 
 
In 2014, Congress passed the Cooperative and Small Employer Charity Pension Flexibility Act (CSEC), which 
requires reporting of certain information by multiple employer plans (“MEPs”) on Form 5500. Section 
104(c) of the CSEC Act amended section 103 of ERISA to require that MEPs report the list of companies 
participating in the plan as part of Form 5500 annual reporting. To implement this new requirement, the 
Obama Administration issued an Interim Final Regulation (IFR) in November 2014 mandating all MEPs that 
provide retirement, health, or welfare benefits to disclose the specific name and federal employer 

                                                           
1 NAPEO is the voice of the PEO industry. PEOs provide comprehensive HR solutions such as payroll, employee benefits, human 

resources, tax administration, and regulatory compliance assistance for small and mid-sized businesses. Through a PEO, the 
employees of their small and mid-sized business clients also may gain access to employee benefits such as: 401(k) plans; health, 
dental, life, and other insurance; dependent care; and other benefits they might not typically receive as employees of a small 
company. There are 907 PEOs in the United States providing services to 175,000 small and mid-sized businesses, employing 3.7 
million people. The PEO industry’s 175,000 clients represent 15 percent of all employers with 10 to 99 employees.1 The total 
employment represented by the PEO industry is roughly the same as the combined number of employees for Walmart (United 
States only), Amazon, IBM, FedEx, Starbucks, AT&T, Wells Fargo, Apple, and Google. 
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identification number (“EIN”) of each participating employer as part of their public Form 5500 filing. By 
issuing an IFR, DOL effectively foreclosed any means of changing or amending the rulemaking to account for 
the problems this new law and regulation could cause the PEO industry. In essence, DOL mandated that 
PEOs publish their client lists online without any opportunity for us to object to this policy.  
 
When filing Forms 5500 for their plans under the new law, PEOs faced an extremely difficult choice: report 
their client lists and expose their most valuable asset to their competitors with potential deleterious effects 
to participants and beneficiaries, or face large fines from the DOL that multiply daily. While a few PEOs 
listed the employers that participate in their plan on their 2015 Form 5500, most filed their Form 5500s 
with the participating employer redacted, coded, or under a separate cover. Most PEOs continued to file 
their Form 5500s in this manner in 2016, 2017 and 2018, and during this time DOL did not object. The first 
time DOL objected to this filing method was in February of 2019.  
 
Given the harm caused by listing PEO clients on Form 5500 filings, NAPEO is asking that you give multiple 
employer plans the option of separately submitting their lists of participating employers and estimates of 
the percentage of total contributions in a manner that keeps such information confidential. In the case of 
PEOs, if a multiple-employer plan is a “bona fide” PEO plan, the plan administrator should have the option 
of indicating in the Form 5500 filing that this information will be disclosed to the Department in a separate 
mailing, and should have the ability to transmit the information to the Department under separate cover, 
outside of the Form 5500 filing itself. NAPEO believes that this alternative method of filing provides the 
Department with the information it needs to receive about participating employers while protecting the 
confidentiality of PEO clients. 
 
The DOL has ample authority to provide alternative methods of compliance with the annual Form 5500 
reporting requirement. ERISA section 110 provides generally that the Department may grant plan 
administrators relief from “any requirement” of Part 1 of ERISA for a pension plan provided that it 
determines that (1) use of the alternative method is consistent with ERISA and provides adequate 
disclosure to plan participants and beneficiaries and adequate reporting to the Department, (2) the 
application of the requirement would increase the costs to the plan or impose unreasonable administrative 
burdens with respect to the operation of the plan, and (3) the application of the requirement would be 
adverse to the interests of plan participants in the aggregate. ERISA section 104 provides an even broader 
grant of authority to DOL with respect to health and welfare plans. 
 
President Trump has made access to retirement and health benefits by small employers a top priority of his 
administration, and PEOs play an important role in providing small businesses with access to affordable 
retirement benefits. Industry data indicates that benefits are far more likely to be both available to, and 
utilized by, employees of companies that are in a PEO arrangement as compared to companies that do not 
use a PEO. A 2013 NAPEO study focused on retirement plans found that nearly all PEOs (98 percent) offer 
retirement plans to their clients. In addition, the participation rate in retirement plans is higher in 
companies that use a PEO as compared to similarly sized companies that do not. Among the smallest 
businesses (employing fewer than 10 workers), the percentage of employees participating in employer‐
provided retirement plans is over three times greater for those who work for a company that uses a PEO 
than it is among employees of companies that do not (40 percent versus 13 percent). For businesses with 
10 to 49 employees that use a PEO, their employees are twice as likely to participate in a 401(k) plan as the 
employees of companies that do not offer them (52 percent of employees versus 23 percent).  
 
Unlike other MEPs, where the only relationship between the plan participant and the plan provider is 
participation in the MEP itself, PEOs offer a suite of services to their clients, which can include workers’ 
compensation insurance, safety and health consultations, health, welfare, and retirement benefits, human 
resources compliance assistance, and payroll services. A small business can become a PEO client for reasons 
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that have nothing to do with employee benefits. For DOL to assume that publishing PEO client lists will lead 
to lower fees and better benefit returns ignores the many other reasons a client choses a PEO for its 
services. It is a viewpoint that overlooks the fact that PEOs already provide retirement benefits to their 
clients at little to no cost, because of the economy of scale brought about by the PEO business model. In 
fact, this viewpoint disregards the statements contained in the notice of proposed rulemaking (“NPRM”) to 
facilitate and expand the availability of MEPs.2 In the NPRM, DOL states: 
 

“First, the Department believes that employers may be more likely to participate in a MEP sponsored by 
a PEO, group, or association of employers with which they have a pre-existing relationship based on 
trust, familiarity, and efficiency stemming from that relationship. For example, a PEO that performs 
payroll or human resources services for an employer would have connected information technology 
infrastructures that would facilitate efficient transfers of employee and employer contributions…. 
Second, employers may be incentivized to sponsor these plans based on cost savings that may occur 
when payroll services are integrated with retirement plan record-keeping systems. Several firms in the 
market already provide payroll services and plan record-keeping services particularly tailored to small 
employers. These firms can afford to provide these integrated services at a competitive price, suggesting 
that integrating these services could lead to some efficiency gains. Since PEOs already provide payroll 
services to client employers, a MEP sponsored by a PEO can reap the benefits of integrating these 
services, which can in turn benefit participating employers through lower fees and ease of 
administration”.3 

 
PEOs, by their very structure, lower compliance costs, simplify plan administration, lower plan fees, and 
provide retirement options to small businesses that otherwise could not afford to offer this benefit to their 
employees. PEOs, by sponsoring plans for their participating employers and their employees, assume the 
myriad of fiduciary responsibilities and related burdens associated with sponsorship and administration. 
Public disclosure of their employer participant lists could compel PEOs to move to an alternative model 
whereby each client employer would have to sponsor its own plan. This alternative model would likely 
result in higher plan-related fees (because of higher mutual fund fees given relatively fewer aggregate plan 
assets) and increased fiduciary and reporting responsibilities for small and mid-size employers, many of 
which may be less willing and able to handle these responsibilities. Worse yet, some PEOs may cease to 
offer this benefit altogether, thus undermining the President’s goals and harming the very employees you 
are charged to protect. The end result would be fewer employee benefit options for those companies that 
use PEOs – primarily small and mid-sized companies – at a higher cost and increased liability and burden. 
 
In closing, we respectfully ask that the Department of Labor use the authority bestowed upon it by 
Congress in the statutory text of ERISA sections 110 and 104 to allow for the reporting of participating 
employer information in a confidential (or otherwise redacted) manner. I would also appreciate your 
pausing the 45 day deadline for PEOs to re-file their Form 5500 until a new filing procedure can be put into 
place that does not harm the interests of participating employer and beneficiaries. 
 
Sincerely,  

 
Pat Cleary 
President and CEO 

                                                           
2 29 CFR Part 2510 
3 Definition of “Employer” under Section 3(5) of ERISA – Association Retirement Plans and Other Multiple-Employer Plans Pp 52-53 


