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May 7, 2021 
 
Delivered via email 
 
Rachel Leiser Levy  
Associate Chief Counsel (EEE)  
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

Janine Cook 
Deputy Associate Chief Counsel (EEE) 
Internal Revenue Service 
1111 Constitution Avenue, NW 
Washington, DC 20224 

 
Re:   Employee Retention Tax Credit (ERTC) and Other COVID-related Tax Relief  
 
Dear Rachel and Janine: 
 
The National Association of Professional Employer Organizations (NAPEO)1 appreciates the 
extraordinary efforts of the Internal Revenue Service (IRS) in implementing the many tax provisions that 
were enacted in response to the COVID-19 pandemic over the past year, including those that created 
and subsequently amended and extended the employee retention tax credit (ERTC). We further 
appreciate the time that you and many of your colleagues from the Treasury Department and IRS took 
to speak with us on March 8, 2021, regarding the ERTC. During that call, we expressed our concern that 
the IRS’s reliance on the Form 941-X system to process employers’ retroactive ERTC claims will 
significantly delay small businesses’ receipt of this critical financial relief and exacerbate the 
administrative burdens imposed on both taxpayers and the IRS. 
 
We are writing to follow up with some additional information that NAPEO’s professional employer 
organization (PEO) members have shared with us since the March 8th call regarding PEOs’ recent 
experiences with the time it has taken the IRS to process Forms 941-X, as well as the ERTC claims that 
PEOs anticipate making on behalf of their client employers. The information described below 
underscores taxpayers’ urgent need for an alternative option (or options) to claim and timely receive 
the ERTC with respect to past quarters that avoids the need to file one or more Forms 941-X.   
 
We are also writing to identify some serious additional questions and concerns that have been raised 
with respect to the IRS’s processing of the ERTC and related tax claims, and with respect to which 
guidance is needed. 
 
 

 
1 NAPEO is the voice of the PEO industry. PEOs provide comprehensive HR solutions such as payroll, employee benefits, human 
resources, tax administration, and regulatory compliance assistance for small and mid-sized businesses. Through a PEO, the 
employees of their small and mid-sized business clients also may gain access to employee benefits such as: 401(k) plans; health, 
dental, life, and other insurance; dependent care; and other benefits they might not typically receive as employees of a small 
company. There are 487 PEOs in the United States providing services to 173,000 small and mid-sized businesses, employing 4 
million people.  The PEO industry’s 173,000 clients represent 15 percent of all employers with 10 to 99 employees. The total 
employment represented by the PEO industry is roughly the same as the combined number of employees for Walmart (United 
States only), Amazon, Kroger and Home Depot. 
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FORM 941-X PROCESSING DELAYS AND ANTICIPATED ERTC CLAIMS 
 
During our March 8th conversation with you, we expressed our significant concern that an already 
overburdened and backlogged Form 941-X system would become even more inundated as employers 
discover their eligibility for the expanded and extended ERTC and seek to claim the credit for past 
quarters using Form 941-X, as instructed by the IRS. We also noted that the complexity of determining 
the ERTC and the need to coordinate the ERTC with other tax credits and programs, such as the 
Paycheck Protection Program (PPP), would make it challenging for many employers in 2021 to claim the 
ERTC on Form 941, thus resulting in the filing of even more paper Forms 941-X with respect to quarters 
in 2021.   
 
Since our meeting in March, we have become even more convinced that the 941-X amended return 
process will be overwhelmed, resulting in significant delays in the receipt of delivering much-needed 
ERTC relief to struggling small businesses, not just for 2020 relief, but also for 2021.   
 
Recently, NAPEO members have reported a substantial uptick in client inquiries about the ERTC as more 
small businesses learn about the changes to the credit that may make them eligible employers with 
respect to 2020 and/or 2021. However, most eligible small employers have not yet been able to obtain 
the type of advice they need to understand, calculate, and claim the ERTC that they are entitled to 
receive. We continue to hear from PEOs that their clients’ accountants remain overwhelmed and in 
many cases are struggling to find time to assist small businesses with the ERTC and its interaction with 
PPP loan forgiveness in particular. Of those small businesses who are aware of the credit, very few were 
able to timely benefit from anticipated ERTC claims by reducing employment tax payments during the 
first quarter of 2021, and most will not be able to accurately determine their credit eligibility in time to 
even claim a refund on the first quarter Form 941 filings.   
 
With the above information, we continue to urge the IRS to provide an alternative method (or methods) 
for employers to claim and promptly obtain the much-needed relief that the ERTC is intended to 
provide. Delays of up to a year or more using the 941-X system in the provision of refunds attributable 
to ERTC claims will be much too long for the many small businesses that need the relief now.  
 
As you know, these are not problems only for businesses that have the benefit of working with a PEO.  
To the contrary, they affect all small businesses that are eligible for the ERTC – the very businesses that 
are struggling the most with the economic implications of the pandemic. In fact, these delays could well 
fall most heavily on the smallest of small businesses, many of which do not have access to the services 
of a professional payroll service provider like a PEO.   
 
For all these reasons, we would again urge the IRS to allow employers to claim the ERTC for past 
quarters on the current quarter’s Form 941. Although NAPEO members have also experienced delays in 
obtaining refunds via Form 941, those delays have generally been much shorter than the delays 
experienced with the 941-X system, and PEOs that file Form 941 electronically have reported a typical 
processing time that can be measured in weeks as opposed to months or years.   
 
Another benefit of using Form 941, presumably, would be that allowing retroactive ERTC claims on the 
current quarter’s 941 would open other avenues for employers to more quickly obtain ERTC relief, such 
as by requesting an advance payment of the credit on the Form 7200, or reducing payroll tax deposits 
during the quarter. We note that such an option would be similar in many respects to the safe harbor 
relief the IRS recently provided in Rev. Proc. 2021-20, under which certain taxpayers that did not take a 
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deduction for certain expenses paid for with a PPP loan on their 2020 tax return were given the option 
to include such deductions on their 2021 return instead of filing an amended return for 2020.  Another 
way to relieve the burden on the amended return system and expedite delivery of ERTC funds to small 
businesses could be to create a separate tax form for employers to claim the ERTC, such as Form 5884-
D, which was created for certain tax-exempt organizations claiming the qualified disaster employee 
retention tax credit.2   
 
OTHER ERTC AND RELATED ISSUES IN NEED OF GUIDANCE 
 
We appreciate the ERTC guidance that the IRS has released in Notice 2021-20 and Notice 2021-23. There 
are, however, some additional areas with respect to the ERTC and other forms of COVID-19-related tax 
relief where guidance is necessary, and we urge the IRS to address these as soon as possible.  Some of 
the more broad-reaching questions include the following: 
 
• Reconciling payments of taxes deferred under section 2302 of the CARES Act.  As you know, 

taxpayers that deferred payment of the employer’s share of Social Security taxes under section 2302 
of the CARES Act were required to report such deferrals on their employment tax return for the 
applicable quarter(s).  If a PEO’s client directed the PEO to defer such taxes on the client’s behalf, 
then the PEO was required to report such deferrals on a client-by-client basis using Schedule R 
(Form 941). Based on recent updates to IRS tax forms and instructions, it appears that the initial 
reporting of the deferred amounts on Form 941 (and, as applicable, Schedule R) for quarters in 2020 
is the only tax form reporting required of employers with respect to deferred amounts under the 
CARES Act. That is, when a PEO’s small business client (or a PEO on behalf of a client) subsequently 
makes a repayment of a deferred amount to the IRS, the small business (or PEO) simply makes a 
payment as it would otherwise submit a tax payment to the IRS under its FEIN without any 
additional reporting on Form 941 or otherwise.3   

 
In the case of payments to the IRS of deferred amounts that are made directly by clients of 
aggregate Form 941 filers, we urge the IRS to establish systems and processes designed to 
connect such payments of deferred amounts with the PEO’s 941 and Schedule R. Multiple 
NAPEO members have already reported to us that this connection is not being made in at 
least some cases where client employers have chosen to submit payments of deferred taxes in 
advance of the upcoming applicable deadlines. If a client (or former client) of a PEO makes a 
payment of a deferred amount on its own FEIN without informing its PEO (or former PEO) of 
the payment, then IRS systems should be able to connect the EIN of that client (as associated 
with the payment) with the EIN of the client as initially reported on the PEO’s Schedule R for a 
quarter in 2020. PEOs should not be placed in the untenable position of being asked to 
account for underpayments of deferred taxes where the PEO may have no knowledge of 

 
2 We also note that the delays in processing ERTC claims are exacerbating another issue, which is the fact that a business 
cannot claim qualified wages as a business expense deduction on its annual tax return if those wages are later utilized to 
receive an ERTC.  Many small businesses (including some PEO clients) will have already claimed the deduction for those wages, 
either because their tax return was due before the enactment of the CAA, or because they filed their 2020 business tax return 
before they had sufficient information regarding the taxpayer’s eligibility for the ERTC with respect to 2020.  Some of those 
businesses retroactively claiming the ERTC for 2020 could then face the need to file an amended annual tax return (at an 
additional cost of time and money for the business) and potentially subjecting the business to interest on the additional 2020 
taxes due.  Although not directly applicable to PEOs, we suggest that some type of relief is appropriate for these businesses. 

3 The EFTPS website was recently updated to allow taxpayers to select a box indicating the payment is being made with respect 
to deferred taxes. 
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whether a payment did or did not occur. Likewise, client employers should not be told by the 
IRS in response to making a payment of deferred amounts—as we are told has been the case 
in some instances—that they need to file Form 941 for the quarter associated with the 
deferral (when such deferral was already reported on the PEO’s Form 941). 
 
In addition to concerns regarding the reconciliation of repayments of deferred amounts with a 
PEO’s Form 941 and Schedule R, we are aware of at least one instance in which an IRS 
representative told a PEO that it would be responsible for any nonpayment or underpayment 
of deferred amounts reported on the PEO’s Form 941. As you know, section 2302(c) of the 
CARES Act clearly places sole liability for the payment of deferred Social Security taxes on the 
client of the PEO or certified PEO (CPEO) (assuming the client employer directed the PEO or 
CPEO to utilize the deferral option). NAPEO thus requests that the IRS act to ensure that its 
representatives do not attempt to hold PEOs responsible for the payment of amounts from 
which the PEO has clear statutory protection.4       

 
• Refund offsets under Code section 6402. Similar to many other forms of pandemic-related financial 

relief, Congress created the ERTC to quickly provide struggling businesses with the cash they need to 
help keep employees on the payroll. Congress turned to the tax system and the IRS in an effort to 
leverage existing systems in order to deliver that relief as quickly as possible. Because Congress’ sole 
goal in creating the ERTC was to deliver timely pandemic relief to struggling employers, we urge the 
IRS to use its existing authority to the maximum extent possible—similar to what has been 
reported with respect to the IRS’s handling of recent economic impact payments (EIPs) to 
individuals5—to provide relief against any offsets under Code section 6402 to refunds requested in 
connection with an ERTC claim. If anything, the requirements for qualification for the ERTC provide 
an even clearer “hardship” than in the case of many EIPs. 

 
In addition, we appreciate that the IRS may not have the authority to provide relief from all 
refund offsets. As a result, to the extent that the IRS offsets any ERTC-related refunds to 
account for other liabilities, third-party payers of aggregate Forms 941 will need guidance on 
how to address this issue with respect to their clients (e.g., how will they be informed of which 
of their clients – as reported on Schedule R – were subject to refund offset).  

 
Furthermore, we believe it goes without saying that in no case would it be appropriate to 
offset the amount of an ERTC claim made on behalf of a client employer by a third-party payer 

 
4 Caution should be used in any guidance that attempts to direct PEOs to collect funds from clients and transmit them to the 
IRS for repayment of the client’s deferred Social Security taxes. Such a transfer could unwittingly confer the status of a money 
transmitter upon the PEO. A money transmitter is a type of Money Services Business (MSB). According to the U.S. Treasury’s 
Financial Crimes Enforcement Network (FinCEN), the term money transmitter includes any person that accepts funds and then 
transfers those funds to another location or person.  See, 31 C.F.R. 1010.100(ff)(5). In addition to the federal regulation of 
MSBs, there is a network of state requirements that would require review for applicability and relevant exemptions or 
exceptions to the state license requirements. This type of transfer is distinguishable from the transfer of funds from a PEO or 
other third-party payer for which that PEO or third-party remits funds in order to satisfy its own underlying statutory tax 
obligation, which would not be the transfer of funds on behalf of another party. In this instance, the Code clearly places the 
obligation of repayment of deferred employer social security taxes upon the PEO client that opted to defer. 

5 See Update on Offset of Recovery Rebate Credits: The IRS Has Agreed to Exercise Its Discretion to Stop Offsets of Federal Tax 
Debts, National Taxpayer Advocate blog (March 15, 2021) available at https://www.taxpayeradvocate.irs.gov/news/nta-blog-
update-on-offset-of-recovery-rebate-credits-the-irs-has-agreed-to-exercise-its-discretion-to-stop-offsets-of-federal-tax-
debts/?source=email.   
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on an aggregate Form 941 due to any outstanding liabilities of the third-party payer. The 
credit is the client’s money. As a result, we urge you to implement procedures that will 
ensure that small businesses working with third-party payers are not inequitably denied 
timely receipt of their ERTC (or other credits) due to an inappropriate application of the 
refund offset provisions. 

 
• Refund offsets connected to deferred Social Security taxes (prior to the applicable due dates).  

Related to the offset concerns described above, we have recently heard of a limited number of 
instances where it appears that the IRS may be offsetting refund amounts for the ERTC and other 
credits claimed on a taxpayer’s Form 941 for calendar quarters in 2020 by the amount of the 
taxpayer’s deferred Social Security taxes under section 2302 of the CARES Act. Offsetting refunds in 
this manner—and particularly before the deferred taxes are even due—is clearly contrary to the 
intent of the statute and is even contrary to the IRS’s own guidance.6 If such offsets are indeed 
occurring, then, to the extent that this occurrence is attributable to a programming error, we urge 
the IRS to (1) fix the system error as quickly as possible to ensure that taxpayers’ anticipated 
refunds of COVID-19-related tax credits are not offset by amounts deferred under section 2302 and 
(2) promptly provide affected taxpayers with any refund amounts they would have received but 
for this erroneous offset. If, however, this is not a programming error but an intentional offset to 
account for deferred taxes, we urge the IRS to reconsider its position. 

 
• Processing of Advance Payments Requested on Form 7200. As you know, the IRS created Form 

7200 to provide a process for taxpayers to request an advance payment of the ERTC and other 
COVID-19-related employer credits that the employer anticipates claiming on its employment tax 
return for that quarter. Our understanding has been that, in order to provide eligible employers with 
an “advance payment” of the ERTC, the IRS would process Forms 7200 throughout the quarter in 
order to provide a requested advance payment as soon as possible. In fact, IRS guidance indicates 
that this is the case, such as the instructions for line 13f of Form 941, which direct taxpayers to 
“[e]nter the total advances received from filing Form(s) 7200 for the quarter.”   

 
In some cases, a PEO’s client employer has indeed received an advance payment from the IRS 
after filing Form 7200. We are concerned, however, that many of our members have also 
relayed to us that IRS representatives have indicated that the IRS is not processing Forms 7200 
until the corresponding Form 941 is filed so that it may reconcile the information on the 
forms. Delaying the processing of Forms 7200 in that manner, however, would be contrary to 
Congress’s intent in providing for advance payments, and – to the extent that such delays are 
indeed occurring – causes significant confusion and hardship for small businesses that were 
counting on timely receipt of the advance payment. We thus urge the IRS, as necessary, to 
correct the information being provided by IRS representatives. If, however, Forms 7200 are 
indeed being held until they can be reviewed alongside the corresponding Forms 941, then it 
is critical that the IRS communicate to small businesses the manner and timing of how it is 
processing Forms 7200 so that taxpayers can re-evaluate their options for obtaining relief.      

 
• Small Businesses Need More Guidance. As noted above, one of the key obstacles for small 

businesses in determining their ERTC for the current quarter on a timely basis (so as to avoid the 

 
6 See IRS FAQ 13, Deferral of employment tax deposits and payments through December 31, 2020, available at 
https://www.irs.gov/newsroom/deferral-of-employment-tax-deposits-and-payments-through-december-31-2020.  
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need to claim the credit on Form 941-X) is the complexity involved in applying the rules regarding 
the interaction of the ERTC with PPP loans to a particular small business’s situation. Many small 
businesses are turning to their accountants for assistance, and we have heard repeatedly that even 
those accountants are struggling to determine how to best advise their small business clients. In this 
regard, we urge the IRS to assist taxpayers by providing additional guidance and examples 
illustrating the ERTC’s interaction with PPP loans.   

 
• Unclear ERTC instructions for Form 941, lines 21-22 and Worksheet 1. Under the statute, it is clear 

that the maximum amount of qualified wages that an employer may take into account for purposes 
of the ERTC is $10,000 per quarter, per employee. Moreover, the statute and IRS guidance are clear 
that qualified wages include allocable qualified health plan expenses.7 Multiple NAPEO members 
have observed, however, that in completing Worksheet 1 in the Instructions for Form 941, lines 3a 
and 3b of the worksheet (which correspond to lines 21 and 22 of Form 941) do not take into account 
the $10,000 per-employee limit when dividing qualified wages into regular wages and those 
attributable to qualified health plan expenses. As a result, simply following the line instructions and 
worksheet could result in an employer claiming the ERTC in an amount that exceeds the credit limit 
for a particular quarter ($7,000 per employee in each of Q1 and Q2). 

 
To the extent that Worksheet 1 is incomplete or inaccurate in this regard, we urge the IRS to 
update the instructions as quickly as possible. For example, this could be addressed by simply 
noting that taxpayers must apply the $10,000 limit per employee before entering amounts in 
lines 3a and 3b of Worksheet 1 (and lines 21-22 of Form 941). In addition, to the extent that 
an employer needs to reduce the aggregate amounts reported on lines 21 and 22 of Form 941 
in order to meet the $10,000 limit with respect to a particular employee, guidance should 
indicate how the taxpayer should order such reduction(s) (e.g., first reduce qualified health 
plan expenses then, if necessary, reduce regular wages). 

 
*     *     *     *     * 

 
Thank you again for your consideration of our request for an alternative ERTC claiming option and the 
additional ERTC-related issues we raised. Please contact Thom Stohler, NAPEO’s Vice President of 
Federal Government Affairs, if you have any questions or if it would be helpful to discuss these issues. 
 
Sincerely, 
 

 
Pat Cleary 
President and CEO 
 
CC:  
Tom West 
Carol Weiser 
Helen Morrison 

 
7 CARES Act § 2301(c)(5), as amended. 


