
 

 

October 16, 2019 
 
The Honorable Gene Scalia 
Secretary of Labor 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20120 
 
Dear Secretary Scalia: 

First and foremost, congratulations on your ascension to Secretary. It was a nomination we supported 
and we believe your presence will benefit American workers and employers alike. 
 
I am writing to you today because your agency has taken the position that it must publish on its website 
the lists of professional employer organizations’ 401(k) clients. The professional employer organization 
(PEO) industry is the only one in the country subject to this treatment. It is wrong, it is unfair, and you 
have the power to prevent it. 
 
Yesterday, DOL informed us via email as follows: 
 

As you may know, last week President Trump issued Executive Order 13891, which concerns the use 
of guidance documents by federal agencies. Unfortunately, the Department has determined that a 
revision to FAB 2019-01 extending the Form 5500 filing deadline until December 31, 2019 is 
inconsistent with the executive order. 

 
I will admit, any connection between this Executive Order and the Department’s unwillingness to keep 
proprietary business information confidential frankly eludes us.  
 
This is an issue in which we have been engaged with DOL since February. Attached you will find: 
 

• NAPEO’s original letter to Assistant Secretary Rutledge; 
• Two legal memoranda outlining ERISA exemptions and FOIA exemptions available to the 

Secretary; 
• A letter sent to your predecessor from 20 associations opposed to this policy, and  
• Supplemental analysis outlining how DOL could make publically available Form 5500s in the 

same manner as documents filed with DOL under the Labor-Management Reporting and 
Disclosure Act (LMRDA). 

 
 
 

https://www.napeo.org/docs/default-source/Federal-Government-Affairs/final-napeo-letter-to-ebsa.pdf?sfvrsn=2
https://www.napeo.org/docs/default-source/esource/mep-rptg-memo-3-7-19.pdf?sfvrsn=2
https://www.napeo.org/docs/default-source/esource/memo-re-foia-3-19-19-final.pdf?sfvrsn=2
https://www.napeo.org/docs/default-source/Federal-Government-Affairs/dol-association-letter-april-8-2019.pdf?sfvrsn=2
https://www.napeo.org/docs/default-source/form-5500/supplemental-analysis-lmrda.pdf?sfvrsn=db3a2fd4_2


 

 

Publication of PEO client lists on the DOL website is the result of an Obama-era rule that was 
promulgated without any opportunity to comment. As Secretary, you have the authority to safeguard 
this information under ERISA and FOIA. Should you not choose to do so, we ask that the plan participant 
lists be put in the document room (as opposed to being published online), just as certain LMRDA reports 
are. All other information would be published online.  
 
The only people who benefit from this information being made public are poachers and cyber-criminals. 
The latter have a bonanza, with a full list of 401k clients’ names and EINs. Putting this information in the 
document room will dramatically limit poachers and virtually eliminate the opportunity for cybercrime. 
 
In the end, the ultimate solution to this problem is legislative. Indeed, we are working toward that goal, 
but as you can appreciate, it is a longer process. In the interim, we ask that you safeguard client lists by 
putting them in the document room. All other information can be put online without risk to anyone.  
 
I would like to request an opportunity to meet with you at your earliest convenience to discuss this 
urgent matter further. 
 
Sincerely, 
 

 
Patrick J. Cleary 
President and CEO 
 
Enclosures 
 
CC: Christopher McGuinn 
 


